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OPINION DECLARATORY ORDER 

BY THE COMMISSION: 

I. INTRODUCTION AND BACKGROUND 

This Declarator). Proceeding was initially cstablished in respotise to a Petition filed by t l~c  Ahbanla hidepende~it 
Tcleplione Companies listed in Appendis A hereto ("1licRiiral LECs") on lunc 1 I ,  2003 and anendcd on July I, 2003. 
The Rural LECs sought B Declmtoly Ruling froiii the Comaussion upholding the applicability of tlic various tariff 
provisions tllal each of the Rural LECs havc which govern third party Comniercial Mobile Radio Service ("CMRS") 
trnflic delivered lo tlic Riud LECs for reniiinatioa. i i l  The Rural LECs specifically sought a Dcclxator). Ruling from 
tlie Coinmission holding that tlic Rural LECs are to be conipcnsated for all cliargcs imposed by tlie aforciiientioried 
tariff provisions for tlic tcniiiiiation of third party CMRS traIfc delivered by BellSouth Telecoaimunicnlioos. Inc. 
("BellSouth") to the Rural LECs. 10 

n I CcnturyTel of Alabama, LLC ("CenturyTel") joined in support of tlie Motion but noted tlmt some of the 
statements applicable to historic BellSouth-Rural LEC colnpendon arrangements were not applicable to 
CeiituryTel. I t  was fiirtlier noted tliat uiilike iiiaiiy of the Rural LECs. CentulyTel Imd in place agreeiiieiits 
providing for direct intcrcomection with many CMRS providers. It aas represented tlmt CentuyTel's tariff 
provisions related to indirect CMRS tenidnation were cootaiiied i n  CentunTel's Wircless Local Teniunatioti 
Tariff on file with the APSC. 1'21 

n2 .See Rural LEC Pctition 01 June 1 I. 2003 at p. 1 

In  siippon of their Petition. tlic Runl LECs asserted tlmt under nelrvork arnrigenients created and nmiiitaincd iuider 
the regulation of thc Conunission. traffic originating in BcllSouth's scnice areas is teniiinatcd to the Rural LECs over 
co~iiiiion facilities constructed a id  maintained iiiider the oversight of tlic Coiiiniission. The Ruual LECs asselted that 
such tnflic included interesclwiige tranlc originatcd Croiii BcllSoiitli ciistoiiicrs. 03 

113 1d at pp. 1-2 
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The Rural LECs notcd Ilwl the! were being compensated by BellSoutli for the interexcbangc lraffic delivcrcd by 
BellSoutli over c o ~ u ~ ~ i o ~ i  facilities in accordance with tariffs and applicable orders of the Coninksion. Tlie Rural LECs 
asserted, howe\,er, tlmt compensation issues liad .aiscn will1 respect to indirect CMRS traffic because BellSouth also 
utilizes the aforementioned colnnion facilitics to deliver CMRS traffic terniinalcd via BellSoulh [*3] tnndeins lo the 
Ruml LECs. n l  

n4 Id 

The Rural LECs pointcd out tlwt until 2002. BcllSoutli compensated the Rural LECs for indirecl CMRS traffic on 
the sane  basis as other trallic lerminated over the conillion facilities described above. 111 early 2002, however. 
BellSouth declarcd its inleiition to tennilkite payiiients to tlic R i d  LECs for indirect CMRS lrafic. The Rural LECs 
accordingly petitioned the Coinmission lo iiiiliate proceedings lo address BellSouth's stated iiiteution to tenninale sucll 
payments. 

As furtlier notcd by the Rural LECs. the Coinmission entcrcd an Order on Septenibcr 12, 2002 which, ainoug other 
tliings, provided a slion cxtcnsion for BellSoulh's paynient to Runl LECs for the tenuiuatioii of ccrtain CMRS traffic. 
115 Said Order also providcd for continuing Coinniission o\wsiglit to help ensure tlwt the Rnral LECs received sufficient 
billing records to allow llieiii to asscss originating CMRS carriers for ai). lraffic indirectly delivered to thc Rural LECs. 
Under the aforcmeiitioned Order issued by llie Comndssion. [*4) BellSouth was to contiinie lo compensate Ilic Rim1 
LECs at a 3.2 cent per minute ratc for tenninating wirclcss to land lrallic froru CMRS providers who had not converted 
to meet-poinl billing arrangements. 116 

nS In re' Intercflrrier rontpensabnii, Docket 28612 (Alabama Public Sewicc Coinmission. Scptcinbcr 12. 

n6 See Rural LEC Pclilion of June 11.  2W3 at p 2 

2002) 

Tlie Rural LECs represented tliat on Noveiiiber I ,  2002, BellSouth tcnninated payincnls related to indirect traffic 
from Cingular Wireless ("Cingular"). The Rim1 LECS maintained that such traffic constituted the bulk of the CMRS 
tclfic delivered over COI~IIIOII facilitics by BellSoutli to the Rural LECs for Iennjmtion. n7 Tlie Rural LECs hirther 
asserted llmt Cinylar and other CMRS providers had. for tlic most p<m. refused to coiiipensatc the Rural LECS for 
terminating tmliic while continuing to take advantage of amngeinents with BellSoutli Io tcrinimite traffic to Ilic Rurnl 
LECs over coinnion facilities. it8 The Rural LECs alleged lhat because tlie indirect CMRS [*SI Uafic in question was 
being delivered by BellSouth over miunion facilities. they llad been unable lo contempomconsly identify 'and block the 
indirccl traffic of the CMRS carriers who had not entered meet-point billing agreeinenls and wlio had othenvise failed 
or rcfused to compensate the Rum1 LECs according to tlicir tariff provisions governing compensation for indirccl traffic. 
n9 

n7 ldn8 Tlie Rural LECs recognized that Cingular and cerritin olhcr CMRS providers had executed a 
limited numbcr of meet-point billing arrangeiiicnts nliicli compcnsated the affectcd Rural LECs in lieu of their 
existing larills. See Rural LEC Pctitioii of June 11. 2003 at pp. 2 arid 3. 

119 See Rural LEC Petilion of June 11. 2003 a l  p.3 

The Rural LECs maintained that they each had Comnussion approvcd tariffs that establislicd rates for the indircct 
CMRS trafic i n  dispute. Tlic Rnral LECs xgued lhat each of llicir tariffs llad provisions applicable to "lcnniimting 
traffic tmsponed over BellSouth facililics porsiwit to iiiterconnections [*6] or resale arrangciueiits between BellSoulli 
and olher telecommuidcalioiis providers." ill0 The Rural LECs asserted that sucli provisions ?\pically located both in 
tllc Gcncral Subscriber Senices Tariff and (he Access Tariff of each of llic Rural LECs. The Run1 LECs noted that tlie 
application of sucli ratc clciiicnl~ rcsulted i n  :I pcr iiiiiinlc ratc orapproxirnatcl? 3.2 ceiits per ininute. The Rural LECs 
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surmised tliat said ratcs constituted approximately one-lilfof tlie effective per iiiiiiiite access charge rate assessed by 
tlic Rural LECs. 0 1  1 

1110 A list oftlie tariv provisions of each Rural LEC wcre attached to their Petition as Esliibit "B" a id  are 
attached to tlus Order as "Appendix E". 

n l  I See Rural LEC Petition of June 11.2003 at p. 3. 

Following a review of the Petition oftlie Rural LECs. tlie Coiiiinissioii determined that tlie question presented by 
the Rural LECs should be reviewed a id  clarified by the Commission. The Commission accordingly entered an Ordcr on 
July 3 1, 2003 seeking coniiiieiits from interested panies concerning [*7] the enforceability of the tariff provisions cited 
by tbc Rural LECs w i t 1 1  respect to indirect CMRS traffic. The deadline established by said Order for the filing of liiitial 
Conunents was 011 or before August 29, 2003. The deadline for the filing of reply coiniiieiits was established as 
Septenibcr 19. 2003. 

11. SUMMARY OF THE INITIAL COMMENTS RECEIVED 

A. Overview 

In response to the Coininissiou's Order of July 3 1. 2003. liiitial Coniincnts wen' rcceived fmin tlie Riual LECs: 
AT&T Coinmunications of llie Sooth Centnl States. LLC ("AT&T"): BellSontli Telecotnmiinications. Iiic. 
("BellSouth"); and a group of Wireless Carriers. including AT&T Wireless Senices. he.:  BellSouth Mobilir)., LLC. 
d/b/a Cinylar Wireless; CELCO PARTNERSHIP. d/b/a VERlZON WIRELESS: and SpriiitCom. Inc.: and Sprint 
Spectrum L.P., d/b/a Sprint PCS (the "Wireless Carriers"). A sununary of llie coinments of each p.ur). is set forth below. 

B. The Initial Comments of the Rural LECY 

The Rural LECs seek a declaration afinning tlmt tlie identified tariff provisions apply lo wireless traffic transported 
over BellSouth's facilitics to the Rural LECs pursuant to interconnection or resale arrangements betwecu BellSouth and 
[*XI olher telecoininuiiications providers; except in Ihose instances where those klriff provisions have bccn supplanted 
by an APSC approved interconnection agreement between tlic petitioning Rural LEC and CMRS provider. The Rural 
LECs assert that siicli a declaration by the Cominission is necessar). due to the Rural LECs' inability to 
contemporaneously identifi and control Ihe delivery of indirect CMRS traffic by BellSoiitli over coiiiiiion facilities. and 
Uic failure of celtain CMRS providers IO acknowledge such tariffs and conipensate the Rural LECs appropriately. 1112 

n12 Rural LEC Initial Coiiuiients at pp. 1-3. 

According to tlie Rural LECs. Alabaiim is just oiic of many states that has approved tariff provisions governing 
paymcnt for wireless trsflic in iiislances where another superceding agrecnicnt Ius not been approved. Tlic Rural LECs 
assert tlmt tliey are in fact required by law to file lariffs providing charges for all regulated intrastate sewice except in 
those instances where the APSC has issued ai Order approving or iniposing other, [*9] superceding teniis. 1113 

013 Id at pp. 3-4. 

The Rural LECs fiirther ~~uintaiii tllat tlic application of tlie tariff provisions they seek to enforce ~ v i t l i  respect to 
indirect CMRS traffjc do not violate 3 $ 211 and 252 oftlie Telecom Act of 1996. n l 4  The Rural LECs concede tlut 
they are subject lo the gcncral obligatiolis of S 21l(b) of the Telecom Act wluch in relewnt pm requires them 10 
cstablisli reciprocal compelisation for the tmisport and tcriiiiiiation of tclcconiniiliucariolis trafic. 1115 According lo the 
Rural LECs. $ 251(b) does not. however. provide guidance as to the obligation to "establish" reciprocal compensation 
relating to such "transpon and teniiination." In that regard. Ihc Rural LECs dispute the notion tlmt as a matter of law. the 
delivety of third pan!. CMRS tramc by BellSouth over coninion facilities constitutes "transporr arid teniiination" 
belapen the Rural LECs and tlic CMRS providers for piirposes of reciprocal corripciisation reqiiireinents. 1116 
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1114 Pub. L. No. IOJ-lO-l, 1 I O  Slat. 56 (1996) (the "Tclccom Act"): 47 ILSC. .i; 1.51 clseq. References to 
sections of the Telecom Act are according refercnccs to tlie provision of 47 U.S.C. I* 10) 

nlS Rural LEC Initial Conmicnts at pp. 3 4  

n16 Id at pp. 5-6. 

25l(b)(5), 

According to the Rural LECs, the Federal Coimnimications Commission (the "FCC") has clearly drawn a 
distinction between the general duty lo interconnect and tlie duty to transport and terminate tmtlic. n17 Thc Runt LECs 
contend that while ILECs a id  CMRS providers are certainly free to agree to provide reciprocal coinpensation for such 
indircct trafic, it is Car froin certain that they have an obligation to do so. n18 

1117 Id  at pp, S-6; ri l ing In the Matter of Total TelecoiriiiiunicnrionsSen'ices, Inc. nndiltlas Telephone 
Conipany. Inc. 12. AT&T ('orp., File M I ,  E-Y 7-003, .Uenr~irni~~iuni, Opinion and Order. 16 F l l l l R .  5 7 2 6 ~ .  I I ,  
(rel. March 13. 2001) (footnotes omitted). 

N18 I d  

The Rural LECs fiirther iilaiiitain that clrn if Ilie deliven of the traffic at issue hi this proceediiig by BellSoirtlr 10 
the Petitioners constitutes / * I  I ]  "transport aiid terniination" between tlic CMRS providers aiid the Petitioners for 
purposes of reciprocal conipcnsalion requirements of 8 2Sl(h)(S). there is no obligation to establish rcciprocal 
conipensation for such traffic where i t  was delivered to tlie ILEC prior to the esrablislunent of an agrecinent providing 
Cor reciprocnl compensatioii. II  I9 hi such instances tlie Riinl LECs inaintain that Conuiiissioii approxd tariffs are a 
lawful basis upon \vliich to bill for terninating ~raflic. 1120 

n19 I d  a1 p. 6 ;  Citing ,YpNnl Spectruni L.P., &h/n ,Yprint PCet  ai. I,. Alissnuri Public .Service C'onmrission. et 01.. 
2003 1VL 1961081 (Mo. App. W.D. Apr. 29. 2003): .4lnin Telephone Cunrpmy r t  a/. 1'. Mssoifri  Public Scnvce 
(bniniission et nl., Colc County Circuit Court. Case No. 02CV32-1810 (May 13. 2003). 

llzn 

The Rural LECs funhcr asscrt that statc tarilTs have not been preempted by tlie Telecom Act and lhat camers in i is t  
still follow the provisions oftlie Act !villi regard to requests for interconnection [* 121 agreements inchding die 
remedies for disputes. The RimI LECs gcncrally niaintain that the couns have recognized lhat carriers havc thc right to 
purcllase scrviccs from ILECs pursuant to existing ILEC larirs wilhoiil negotialing interconneclion agreements, but 
hme an incentive to negoliatc prices aid lerius that arc niorc favorable tl~ln those set forth in tlic local exchange 
company's tariff provisions. 112 I The Rural LECs also assert that t'ariff provisions are not only appropriate, but are 
ncccssaq in instances where intercoiuiection agrcemcnts haye not been iiegotiated by the parties or iiiiposed by tlic 
APSC via arbitration proceedings. 1122 
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"fie Riiral LECs hirllier maintain tlnt because of the iiiauicr in which BellSouth delivcrs wirclcss traffic to the 
Rural LECs, it is inipossible for the Rural LECs to contemporaneously identify the wireless traffic, much less 1 n  to 
reqiiire that amngements be in  place prior to its deliver).. The Rural LECs accordingly inaiiitaiii t l ~ i t  the tariff 
provisions they seek to enforce are not an attcmpt to circumvent ai interconnection agreetilent and are to be applied 
only i n  thc abscnce of interconnection agrcemcnts. "lie Rural LECs argue tlmt miffs are panicularly needed iri the case 
of ml telephoiie companies who are eseinpt from various obligations of the Telecorn Act. The Rural LECs inaintaiii 
that they do not othenvisc I w e  the resources to eiisurc that traffic at issue in this proceeding is not delivcrcd to tlieiii 
wilhout appropriate paymeut arrangements in place. 1123 

n23 Id. at pp. 7-8 

The Rural LECs further assert tlwt CMRS carriers caiuiot currently be compelled to negotiate intercoiuiection 
agreements or to subinit to statc (*  I41 Commission arbitration where negotiations arc imsuccessfitl. 1121 According to 
the Rum1 LECs, tlus docs iiot prcscnt a problem with regard to direct CMRS-LEC interconnection since CMRS camers 
must first approacli LECs i u  order to obtain facilities and/or specific services. The Rural LECs oiainlain. however. that 
there is a huge probleni wlicre illdirect tmfic is concerned because tlic majoriry. of CMRS trafic tcnuinating lo Rim1 
LECs is routed tluougli Rcgioiial Bell Operating Compmy ("RBOC") tandems and delivered over coninion tnink 
groups. 1125 

According to the Rural LECs. tlie indirect interconnection discussed above makes i t  impossible for the Rural LECs 
to contemporaneously identi6 and block trafic origiiiatcd by CMRS carricrs. n l e  Rural LECs fiirtlicr contend (*15( 
tliat eflorts lo identify such traffic and bill CMRS carriers for terminating sane are often ignored. Tlic Rural LECs 
asseTt that as long as the niajorily of traffic between CMRS carriers and the Rural LECs originate with CMRS caniers. 
there will be a built-in incentive for siicli carriers to perpetuate the status quo. "lie Riml LECs also iiniiitaiii tlat there 
is a tlrat that Some CMRS cam'crs may atteuipt to take advaotagc ortliis '"loophole" by incrcasing traffic volriiiics 
dclivered tluougli RBOC facilitics. 1126 

n26 Id at pp. 8-9. 

In response to the nrgiimcnts of the CMRS carriers tlwt they stand ready. willing and able to enter into a1 
agreement for the payinelit of reciprocal colspcnsation for indirect tnfIic. the Rural LECs point out that over the last 
year, not a single petition Ins becn filed with tlie APSC by a CMRS provider seeking arbitntion of an ititercoiuicction 
agrccnicnt to supercede the Rural LEC Lvi,uiUprovisions at issue i n  tliis cause. The Rural LECs asscrt Illat their attempts 
lo entcr iiito mlgcmcnts  with [* 161 the Wircless Camers for tlie payment of reciprocal compcnsation for indirect 
CMRS tmKic lrave only resulted io iiiircasooable demands from tlie CMRS providers regarding tlic mtes a id  ternis for 
the trallic at issue. 1127 

1127 Id. at p. 9. 

In conclusion. tlie Rural LECs niaiiitain lllat I I I~CSS the Commission allinns the applicabilih of tlic Rural LECs' 
tariff provisions at issue. solllc CMRS providers will coiuiinie to seek to b?pass their pa!.nieiit obligaliolls by securiiig 
arrangements tluougli which BellSouth teniiiiialcs indirect CMRS traffic 10 tlic Rural LECs over coliinion facilities 
willlolit cosipensntioii. The Rural LECs assert that an uiiaiiibiguous statement by tlic Coniiiiissioii afirming the 
applicability oftlie tariff pro\.isioiis at  issuc to tlic wireless tnllic i n  question will. ill the abscnce of Coiiiinissioll 
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approved interconnection agreeincnts. go a long \\ray towards cnsuring that appropriate arraiigements are iaiplemcnlcd 
for tliose seeking to utilize rural networks. 1128 

1128 Id pp. 9-10 

11171 
C. Thc Initial Commcntv of the Wirelcss Carriers 

order tlie Rural LECs to participate in good faitli in tlic task forcelincdiation process established in tlic Comnission's 
Seplcmber 12. 2002. Order in Docket 28642. In tlic alternative. the Wireless Carriers urge the Commission to require 
tlie Rural LECs to establish reciprocal coinpensation amrigeiiicnts piirsiiant to the procedural and substantive standards 
established in the Telecoin Act. 1129 

In tlicir Initial Comments. tlic Wirclcss Carriers luge tlic Coinmission to deny the Petition of tlic Rum1 LECs 'and to 

n29 See Wireless Carriers Initial Conunents at pp. 1-2 

The Wirclcss Carriers note that in respoiise to the Com~idssion's September 12. 2002. Order in Docket 28612, they 
participated in tlie infornial iiiediatioii sessioiis conductcd by the Coiiunission staff at the Comlrussion's offices in 
Montgomety, Alabiuna in April 2003. As a rcsult of aii inforinal mediation session held on April 2, 2003. t l ~ c  CMRS 
providcrs maintain lliat they subniittcd a proposed intcriiii arniigeit~cnt dated [*IS] April 9, 2003. ~vlucb was i n  
response to tlie Rural LECs stated desire to receive iiionctar) coinpensatioo other tlwn in tllc fonii of esclianging traflic 
on a bill a id  keep basis during the pendency of thcse proceedings. Specifically. the ChfRS providers nwintain tllat they 
proposed a reciprocal compensation rate 01 1 A cents per niinute, subject to tme-lip, a traffic split of 65 percent mobile- 
originated -- 35 percent land-nriginated and tcrins designed lo coininit tlie pzuiies to a binding negotiationiarbitntion 
process consistent with the Telcconi Act. 

The Wireless Carriers assert Ilk71 a countcr-proposal altering the traffic split lo 70%/3(1 mobile originatedilmd 
originated was also rejected by the Rurd LECs. 1130 The Wireless Carriers accordingly assert tliat they have participated 
iii good faith negotiations with thc Rural LECs and made at least two offers regarding a per nlilrute rate and split for the 
traffic in qiiestiori wliicli werc not acceptcd by the Rural LECs. Despite k i n g  available for funher niediation, tlie 
CMRS providers represent tlmt t h q  did not receive any funher indication of thc Rural LECs' position on tlie inalters in 
controversy until tliey learned on lune 30, 2003 that the Runl  I* 191 LECs lwd filed llic Petitiori for a Declaratory 
Ruling under consideration Irrcin. n i l  

1130 Id at pp. 3-1. 

1131 In' at pp. 4-5. 

Regarding llie incrits of the rclicf requested by tlic Rural LECs. the Wireless Carriers nlaintain Iliat UIC attempted 
enlorcement of tlie intrastate acccss services tarilfs of the Runl LECs with respect to the indirect traffic of the CMRS 
providers at issue would be inconsistent with federal law. According lo the Wireless Carriers. tlie Telcconi Act 
establislics an explicit and dctailcd proccdure for obtaining compensation for terminating local traffic which the Rural 
LECs may not opt 0111 of tlirougli eilrorcenient of thcir tariff provisions. The Wireless Carriers assen Illat neither l l lc 
Rural LECs nor tlie Coinmission may ignorc the detailed proccdures escablislied by federal law n32 

nS2 Id at pp. 6-7 

The Wireless Camers [ *20[ assen t lut thc United States Suprcaie Coun lms recognizcd tlut. "nhcre a federal 
statute establishes a comprehensive procediml inechanism for the resolution of paticulnr issues. a slate ma? not address 
the same issues. even under tlic saine substanti! c standards" using proccdurcs which dimer Froni tliosc established b! 
kderal law. 1133 According to tlic Wirelcss Carriers. courts Iiaw specificall! licld tliat stale tarill procedures caniiot be 
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einployed to address niattcrs \vluch are properly the subject of interconnection agreeinelits under $ 8 251 and 252 of tllc 
Telecom Act. 1134 The Wireless Carriers accordingly contcnd tlut tlie Conunissioo is \\itliout autliority to gmit the 
relief rcquestcd by tlie Riiral LECs and assert that tariffs IIW) not be used to circunlvent llic dctailcd process established 
in tlie Act for negotiatiiig interconnection agrccnients. n35 

1133 Id at pp. 67: (;ling A~rinlgnnrnrtolrri..lsciolio~i o/.Vrecl RoiIwav Ennrplowes 12. Lockridge, 403 US 274 
(1971) (quoting San Diego Bldg. Trocle,v Council 1'. Gomron, 359 U..S 236, 243 (/959JJ.n34 I d  at p. 8 ,  (?fin,%' 
A K I  Tel.leconnrnt,%, Carp. 1,. GTEiVorfhwesI, Inc., 4I E,Supp,2d 1157. 1 /78.  (D. Or. 1999); 1;krizoii :Vorl/t I,. 

.Strnnd 104 F. Supp.Li KO3 (K D. M c h .  20001. [*211 

The Wireless Carriers fiirtlicr assert that even if tariffs arc an appropriate meclmistn to cstablisll rates for the 
transpolt nnd teniiiiution of Ch4RS originated m E c  iindcr the Telecoln Act. the tariffs at issue in flus proceeding are in 
iiolation of the substaitive rcquiren~ents of tlie Act. More particularly. the Wireless Carriers note that the Telecoiii Act 
imposcs on all LECs "thc d u p  to establish reciprocal coinpcnsation arrangeiiienls for the twaport and tennimtion of 
teleco~nmu~iicatio~is." 1136 The Wireless Carricrs accordingly assert tlmt the duty to pay reciprocal compciisatioa is 11ol 
optiotml and clearly applics even when the trafiic iiivohes a CMRS provider. 1137 

n36 Id; Citing 47 ii.S.C f 251@)(5).1137 I d  at pp. 10-1 1; Ciling I n  Iha:\lotlcr oflniplenrentolioi~ @die 
Loco1 I'ontpelititin Provi,sioiis oflhe T e l e c n ~ ~ ~ ~ i i u i i i c o l i ~ ~ i ~ . ~ . % d  cfl996, I I F . C C R C D  1.i-199 (1996) ("The Loco1 
Cornperilion Order'? at p. 1008. 

[*221 
The Wireless Carriers fiinlicr rcprcscnt that the Rural LEC tariff provisions at issue are not mutual as required by 

the Act. The Wireless Carriers io fact assert rhat such tariff provisions are unilateral in that they providc for 
compensation for mobile to land uaEc. but do not provide for any wnipcnsation to CMRS providers for tcnninating 
land to mobile tnffic as required by rlic Telcconi Act and the FCC's implementing mlcs. 1138 The Wireless Carriers 
further assert that the rates in tlie tariff provisions at issue are siniply derived from the Exchange Carrier Association's 
Interstate Access Charge Tariff and consequeiitly arc not based upon the costs associated wit11 the transport and 
tennimtion of intra-MTA traffic. hi tlus regard. !he Wireless Carriers point out that the FCC has repeatcdlv held tiwt 
reciprocal compensation. and not access charges. applies to intra-MTA traffic. 1139 

n38 I d ;  riling 47 C.F.R. 8 $ 51.701 and 51.71)3(a).n39 Id, at p. 12: riling Loco1 ~ b n ~ p e l i l i n i ~  Order at 
PP1036-1043; and Inlcrcorrier Conrnripenso/ion,/or I.V'-Bound Trqfbc, Order on Rottonrl, FCC' 01-131, 16 K C '  
Rcd. 9 /51,  P47 (Rcl. April 27. 2001). ('%YF'Renrtmnd Order7 Remandcd by lb'orld(~nnnr, lnc. 1,. F C ' C ' ,  288 K3il 
429 (D.C. Cir. May 3 .  2002), 

1*231 
The Wirelcss Carriers assert that tlie Rural LECs I w e  providcd no cvidence wliatsocvcr that tlic miffed rates ill 

issue are comprised of cost based rale elcnicnts appropriatcly applied to the transport and tcniiinalion of CMRS traffic. 
The Wireless Carriers further assen llut i t  seeins highly titilikely that the Rural LECs could make SOCII a denionstration 
since the tariff rate of 3.2 cents per minute exceeds by several magnitudes tlie iiegotiated rates conrained in similar 
intcrconneclioe agreements. including mtes contained in inlcrconnection agreenicnts with Wireless Carriers. 1140 
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"lie Wireless Carriers lastly assert tllilt a grant of the relief requested by tlie Rural LECs would llave an inequitable 
result in contravention of the public interest. According to tlie Wireless Carriers. the Rural LECs are merely atteniptiiig 
to utilize their access tariffs Io circunvent the uiediatioii process established by the Coinmission's Scpteiiiber 12. 2002 
Order in Docket 28642 as well as tlie ncgotiationiarbitmtion process established 1*24] by tlic Telecom Act. Tlie 
Wireless Carriers note tliat this is not a sihlatioli wllere tlic Rural LECs were "forced to file tariffs becansc tlic 
originating carriers refused to compensate or to liegotiate mi agreement. To the contraty. tlie Wireless Carriers maintain 
llial tlicy have made considerable efforts to work with the Coniiiusrion Staff and tlie Rural LECs to arrive at a fair aiid 
speedy resolution of the issues involved i n  tlie Petition of the Rim1 LECs. 011 

nJI  Id alp. 13. 

T l ie  Wireless Carriers mainloin that approving the Rural LECs' tariffs would fundamentally change the bargaining 
power of tlie parries and make it difficult for CMRS providers to negotiate any interconncction agreement. n42 Tlie 
Wireless Carriers accordingly urge tlie Commission to deny tlie relief requested by the Rural LECs and reconvene an 
informal negotiation process in an effort to resolve the issues oiitstanding. n43 In tlie allcmative. the Wireless Camicrs 
assen tlul tlie Commission should infonn the Rural LECs that they should rely on their rights [ *25]  under federal law 
lo negotiate or arbitrate appropriate interconnection agreements. 1114 

1142 I d  at p 14. 

1143 Id. 

1111 Id. at p. 14. 

D. The Initial Cnmments of ATBIT 

In its Initial Conuiients. AT&T expresses concern Illat tlie original Petilioii of the Rural LECs does not distinguish 
the traffic at issue as toll calls or local calls. AT&T is iiccordiiigly coiicemed tlial the Kuml LECs are attempting to 
apply their access sewices tariff to both local and toll traffic. 1145 

1145 AT&T Initial Coniiueiits a1 pp. 1-2. 

AT&T points out Ilia1 pursuant lo tlie Telecoiii Act. local exchange traffic provided by CLECs is subject Io  
recipmal compensation piirsuant to $ 251@)(S) aiid cuneutly defaults to bill and keep. On tlie other hand. escliange 
access lraffic comes under S 2Sl(g) of the Acl and is subject to tcriiuilating access rates or bill and keep. [*2G] AT&T 
asserls that tlie bill and keep arrangements between CLECs and the Rural LECs which are ciurentl? in place should be 
retained as such arrangenients are conteiiiplated by the Telecom Act and are appropriate for the current level of traffic 
excb'mged between CLECs aiid indepcndcnt LECs. AT&T accordingly concliidcs that the Commission should limit the 
scope of the declaratory proceeding souglit by the Rural LECs to conipensation arrangements regarding traffic 
origiiuted by CMRS providers. AT&T asserts tliat under no circumstances should the Commission approve the 
application of the Rural LECs' access scwiccs tariffs to local tn f ic .  0.16 

nlG I d  at pp. 3-1. 

E. The Initial Comments o f  BellSouth 

In  its Initial Coiiniients. BellSouth poiiits oiit tlkit the Petilion ofllie Rural LECs appears lo create an issue between 
the Rural LECs arid CMRS providers !\-bo originate and terminate lraflic lo one another in llic State of Alabama. 
BellSouth notes its beliefthat tlic Rural LEC t a r i l l  provisions at issue should not be applied [ *27]  In BellSouth due lo  
the fact tllilt BellSouth iicitlicr originates nor teniiiiiatcs the Irairc in  qiicstion BcllSoulli points out tliat it has liierel) 
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agreed to provide a transitioning function for CMRS providers as \%ell as other carriers. sucli as CLECs. nJ7 BellSouth 
contends tliat for local calls. it is tlie originating carrier. not t l ic intenncdiate or transit c<arier tllat owes the teriiunatiiig 
carrier for tniisportiiig and tcriNnaling such calls. n.18 

n17 BellSouth Initial Coniiiients at p. I 

048 Id at p. 2. 

BellSouth further iiotes that BellSouth and the Rural LECs entered into a settlement agrccnieiit approved by the 
Commissioii's Order of September 12. 2002. in Docket 28612. Pursuant to Uut sertleinent agreement. tlie Rural LECs 
agreed to bill CMRS providers directly for meel-point billed CMRS traffic tlwt transits BellSouth's network aid is 
teniunated by the Rural LECs. For its part. BcllSoutli agreed to continue to pay Uie Run1 LECs for CMRS traffic for 
which BellSoutli is nimble to provide call detail records to tlie Rural [*281 LECs for use in billing tlic CMRS providers 
directly. BellSoiitli contends tliat it lws complied with t la  Icriiis of tlut settlement agreenient and is not responsible for 
payncnts Io tlic Rural LECs for nicct-point billed CMRS traiisit tnlfic pursuant Io the Rural LEC tariff provisions at 
issue. 1149 

1149 I d  at p. 2 

Ill. SUMMARY OF THE REPLY COMMENTS RECEIVED 

A. Ovemiew 

Wireless Cnrriers. A more detailed analysis of tliose coiiiiiienls is sct fortli below. 

B. The Rcply Comments of the Rural LECs 

and scopc of tlie infoniul proceedings resulting rrom the Conunission's September 12. 2002 Order in Docket 28642. 
iiicluding the infoniial discussions of the spring of2003. l e  p'xticulilr. the Rural LECs iiote that the mediation resulting 
from the September 12. 2000 Order of the Comnussioo rvns intended [*29] to be belveen BellSoiitli and the ILECs. not 
the ILECs and the CMRS providers. 1150 

The Coiiinussion received Reply Comments in response to the July 3 1. 2002 Order from the Ron1 LECs and the 

In their Reply Comments. the Rurd LECs assen tliat the Wireless Carriers have miscllamcterixd both tlie history 

nSD Rural LEC Reply Coiiinienls at p.4 

Tlie Run1 LECs fiirtlier point out tlwt the discussions betwen the Rural LECs a id  tlie Wireless Carriers ~ l u c l i  did 
transpire were not part of a formal iiiediation or arbitration process uiidcr Ole Teleconi Act. The Rural LECs empllasize 
tliat none of the Wireless Carriers have lakeii llie foriilal steps ncccssar). to begin such a formal niedialioii or arbitration 
process under the Telecoiii Act. I n  fact. llie Rural LECs coiitend tliat the Wireless Carriers hare attempted to tie any 
interim selllenient rates to an agreeiiient by tlic Rural LECs to essentially wivc  key protections afforded to tlrcili under 
the Telecoiii Act. n5 I 

051 I d  at p. 5: C7i/i!7g $ 25l(O(I)(A) 

Tlie Rural LECs also iiotc thal other detriiiiental raiiiificatioiis from the indirect tenninalioii [*301 of nircless 
traffic could ensue rrilhout a gnnt of the relierrequcslcd by tlie Rural LECs. I n  pnrticular. the Rural LECs assert llut 
the problcnis associated with tlie indirccl Iennination of CMRS trafic lo Rural LECs could be exacerbated by llic 
actions of some CMRS proyidcrs to obtaiii WArNXX codcs and to instnict carriers to route such codes to the 
BellSouth tandenis while rating sucli codes to a Rural LEC. 1152 The Rural LECs contend that llic rcliefrlie!. request 
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will eliminate such "zero siiiu gamcs" no\v being playcd by some CMRS providers at the expense of the Rural LECs 
and others. 1153 

The Rural LECs point out t lut contmr) to the rcprescntations of (lie Wireless Cmicrs. the duty of tlie ILECs to 
"oegotiatc in good faitli" agreements with othcr carriers to niect interconnection. resale and collocation [*311 
obligations. is actually found i n  $ 251(c)(2)(C) of tlie T c l e c o ~ ~ ~  Act and not S 2Sl(b)(5). Tlic Rural LECs inaintain tlut 
under tlic Teleconi Act, S 251(c)(2)'r '"good faith negotiation" requirement and tlie other rcquirements of S 251(c) do 
not apply to a Rural LEC uolil: (I) such company has receivcd a bona fide request for inlerconnection sewices or 
nelwork elements wliicli is also filed with die state Commission: and (2) the stalc Coiiuiiission delemulies that 
removing Ihe exemption is "tecluiicdly fcasible" and will not be "undul) economically burdensome." In the event Illat 
such a finding is made. mate Coimnissions are reqiiired to adopt an iinplemncntation schcdule consistent with tlie FCC's 
regulations. nS4 The Rum1 LECs note fllrlt none of tlie nforenientioned events h a x  occurred. nS5 

n54 lo' at p. 7: (?ling $ 25l(f)( l)(a)-(b). 

1155 Id. 

1156 Id.; Citing Inriinno Bell Telepkunr (biirpa!?v. Inc. I,. ,Swiirhi:i/le Telephone Contpanv. h e . ,  31 F .Supp2rl 
628, 632, f.2 (S.D. Ind. 1998) and h Rr, Telephorre SiiirrherPurlohilitv, CC Docket No. 95-1 16. RM 8535, (Rel. 
July 2, 1996) PX3. 

The Rural LECs also disputc the contention of the Wireless Carriers that tlie delivery of third part). CMRS traffic 
by BellSoiitli oscr coiiimnon facilities constitutes "transport and ternunation" betwccn the Run1 LECs 'and the CMRS 
providers for purposes of ilie reciprocal coiiipenutioa requircmcnts. The Rural LECs auintain tllat while ILECs and 
CMRS providers are ccrtaid? frcc 1'331 to agree to provide reciprocal compensation for such indirect traffic wlieu 
requested to do so. it is a f a r cn  froni certain that thcy have ai l  obligation to do so. 1157 Tlic lLECs in fact maintain tha l  
dicre c m  bc no such obligation to provide reciprocal compcnsation where. as hcrc. indirect traffic 118s bcen delivered to 
the ILEC prior to the establishioent of binding arniigeiiieiits providing Tor reciprocal compensation. ii5S 
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The Rural LECs note that CLECs and otlicr caniers of ic i i  obtain services under t'ariffs prior to negotiating an 
interconnection agrcemcnt tliat supercedes its terms. If such miffs are not enforced. however. the Riiral LECs maintain 
that lliey will not be in a position to eiisure tlmt the? are coinpensated for t f l i c  that is origiilntcd by CMRS providers 
who are wider no conipulsion lo seek a prior intercoiuiectioii agreement and whose traffic cannot conremponneously bc 
identified and blocked. 1159 

n59 Id. 

The H u n 1  I.hCs funlicr p i n t  nit1 tli i it tlic Wirelrss Cmicrs chow 1101 to iiicliide tlic Riiral I.FC$ iii tlic IIC~,OII~II~II~ 

\illereby BcllSoulli \vas relic\cd of its rcspoiisibilit! to pa! tl ic Run1 I . K s  for llt dclncn orrndircct CVRS tr;iffic. 
Tli: R i m l  LECs assen thn tlic kiiowlcdge 11i.11 ilic R u r d  LECs caiinol effectively block tliz deli\en. ofindireci ('hlR< 
traflic 111 llic eveiit of iinnpii) i i ie i i l  h:is Icd iiiaii! \Yirclcss Cnrricrs to C I X I  no1 io establidl dtrecr iiitcrcoiins;tion 
iigrceiiicitls aid to ignorc hills sent b! llic Rural LECs tinder l"1.51 nisti i ig tariffs. Tl ie Rural LECs iilso rcci~~plias~ic 
tlint h e  Wireless Cnmers coiild Iui \c soiiglit io  siipcrc:dc the t:inffs at issuc h! iin nkiiig tlicir rmcdics iiiidcr tlir Act 
but Ii:ive f i led  to do so idci 

n60 Id at p. 9. 

The Rural LECs fiirilier iiiaiiitain that tlie rates in the tariff they seek to impose herein are approsiinately one half of 
tlic effective intrastatc acccss rates of iiiost of the Run1 LECs arid constilute the rate that was previously paid to the 
Rural LECs withoul objection prior to the cliangc i n  iiiect-point billing agreements. Tlie Rural LECs contend that the 
mere allegations of the Wireless Carriers llial llic tariffed rates are iuircasoiiable does not impact the lawfiilness of said 
tariffs. The Rural LECs inainlain Uta1 they are Cull? prepared to siippon the reasonableness of their rates oii a going 
forward basis in any future proceedings. nh 1 

n61 Id. alp. I O .  

1*361 
C. The Reply Coniments of the Wireless Carriers 

ILECs, including Ron1 carricrs. lo establisli reciprocal coinpciisalion arrangements for the eschange of 
teleconiiiiniucations traffic pursimt lo l l ic rcquircmcnls of tlic Telecoin Act and the FCC's rules. Tlic Wircless Camicrs 
maintain llmt they have consislcntly esprcsscd n williiigiiess to provide compensation outside tlie tariffs of the Rural 
LECs and to negotiate formal reciprocal coiiipeiisalioii agreeiiicnts. Despite those attenipts at good faith negotiations. 
the Wireless Carriers maintain that the Rural LECs have teriiiinated williout notice. the negotiation process by filing 
tlieir Petition for Declaraton Relief iindcr coiisidcralion Iierciii. 

The Wireless Carriers again maintain that thc tariff provisions in question i n  this cause violatc the negotiation and 
arbitration process set forth io g S 251 and 252 of tlie Telecoiii Act and have been rejected at both tlic state and Cederal 
level. The Wireless C,uriers contend tlwt S 252 of the Teleconi Acl provides tclccoiiiiiiuiiications carriers with only two 
options for arriving at thc agreeiiieiits [*17] inmdated by thc Tclccon~ Act. eitlier tlnougli \~olunlan negotiatioiis or 
compulsoty arbitration. The Wireless Carriers nmintain Uiat tariffs have been erpressly rcjccted by both the federal 
courts and oilier slate Comniissions as an acceptable I I I C ~ I I S  of establishing reciprocal coinpcnsation for indirect traflic 
teniiinated by CMRS providers. n62 

In tlieir Reply Comments. the Wireless Carriers again reitcrate tliat S 25 I(b)(5) of the Telecoin Act obligates all 

1162 Wireless Carriers Rcpl? Coinn~eiils at pp. 1-3: (~'irbig I ~ ? . W J I I S ~ I ?  Bcll. Inc. I,. Hie. ,  3JUF..7d4JI (7111 Cir. 
2003: 12ri:un .Yorth, Inc. I: Srrnnd 309 I;.%/ 935. 93744 (6rh Cir, 3003): 3Riivr.s I,. I.'X Ili.sr. No, CV-99-S- 
GF-CSO. at 50 (D. Moiir. 2OU.i) ("3 R i w m  I: r:.S, lI>.vi"): ('u?fii<i:Tel ofOr<yon. IIIC.. StaffRccommciid;itioii. 
Public Utilities Conuiiission of Oregoii (Docket No. UTIM/Advice No. 246. Jul! I .  200.3): E.rchflfipe fir Trniisil 
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Troflr, Iowa Utilities Board. Ordcr ACPg Proposcd Decision and Order. Docket Nos. SPU-00-7. TF-00-275 
(DRU-00-2) (Mar. 18. 2002). 

The Wireless Caniers inaintain tllat they issued [*38] a request to tlie Rural LECs to coniniencc collective 
negotiations for tlie establislinient of reciprocal compensation arrangements under the Act on April 2. 2003. a id  
siinultancously subniitted a very generous offer for coinpcnsation during tlie interim period wlule the negotiations wcrc 
undema?. The Wireless Carricrs maintain. however, that the Rum1 LECr refiiscd to acknowledge the S 251 a id  252 
request and effectively rejected the interim conipeiisation oflcr instead choosing to file tlic instant pctition. 1163 

1163 Id. at pp. 3-4, 

Consistent wiUi the weight of federal and state autliorify. the Wireless Carricrs maintain Uiat the Coinmission 
should reject llie Rural LEC attempt to apply tlie provisions from the existing access a id  gencral subscriber tariffs to tlie 
tennination of wireless traffic. They iiiaintliii that such an action by the Commission would underniine the 
negotiatioidarbitration process set forlli i n  the Tclcconi Act b! rcinoving any economic incentive for llic Rural LECs to 
voluntiuil} enter an agreement. Tlrc Wirclcss [*39] Carriers nraintain tlwt Uie Conimission should altcnlatively hold the 
Petition of the Rural LECs in abeyance until tlic FCC nilcs on pcnding proceedings addressing wireless lenkiation 
tariffs wliicli involve tlic 5aiiie issues mised in tlus proceeding. 1164 Given tlic FCC's cscliisive jurisdiction over issues 
relating lo CMRS interconnection, the Wireless Carriers niainlain Ilia1 llie Coiniiiission should defer consideration. 1165 

n6+ lo! at p 4: Citing Perition qf T-.Woohile iW, Inc. er 01. ond U S  LEC ('orp.,for Uccloraroy Ruling (DA-02- 
2436) 'and CC Docker No. 01-92. 

n65 lo! at pp. 4-5. 

Tlie Wireless Cnnien fiinlicr argue that despite the Rnnl LEC representations lo the contr;ll).. tlie dispute 
resolotion process set fonli i n  5 25213) of the Act applies to the establisluiieiit of reciprocal coinpcnsation anruigemeiits 
for the ind~rect mflic at issue. Tlie Wireless Carriers iiiaintairi tllat tlie Coniniission should deny the Run1 LEC claims 
in  this rcgard as they are merely intended to delay the iiegotiationiarbitr.itioii process I*40] set fonh in llie Act. 1166 

11% I d  at p. 5 

Tlie Wireless Carriers further inaiiitain Uuit the Runl LECs' claimcd 8 25 I(9( I )  exemption does not diininisli their 
obligation to establish reciprocal conipenwtioo or indirect interconnection. The Wireless Carriers argue that according 
to the espress language of Zil(9. any exemption tlie Rural LECs inay bavc froin tlie negotiation a id  nrbitmtion 
process ofthe Telcconi Act only applies to tlie "direct" intcrco~incction obligations set fonli in S 25 I(c) of the Teleconi 
Act. Tlic Wircless Carricrs oiaintain that tlie obligatioii to negotiate rcciprocal compensation armgemeats for the 
exchange of indirect tmlfic is not subject lo  tlie ninl eseinption and. tlicrcfore. tlie Rural LECs c~aulot avoid their 
obligations by raising tlwt exemption. The Wireless Camers asscrl that tbe FCC has already considercd tllat issue and 
detemuned that the benefits of iniplenienting snch agreements outweiglis the costs iticurred by Rural Carricrs to 
nieasurc the involved traffic. 1167 

n67 In' at p. 6:  <'i/in,g FCC's Loco1 ~i11iipel;fI1~17 Order at PI 045 

[*d l1  
"lie Wireless Camers fiinlicr argue Ilia1 the tarifled rata proposcd by tlie Rural LECs violate the stmiton 

requirenmnts of the Teleconi Act inandating that riitcs lor local interconnection niiist be based 011 fonvard-looking costs 
arid iiiust bc reciprocal. 1168 Tlic Wireless Carricrs again assert illat the tarifls 01 (tic Rum1 LECs are neither cost baed  
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nor reciprocal. Thc Wireless Carricrs iiiaiiifaiii that contrag to the arguments of the Run1 LECs. the tariffs at issue arc 
access tariffs aiid 'are not wirclcss leniiinatioii tariNs. 1169 

1168 Id. at p. 7; Cilinp 47 CXCff  25I(c) arid 252(d); Developing n L:n$eo'Inrercnrrier (~~onrpensolioi? 
Keglnzc, Notice of Proposed Ruleniaking. 66 Fed Keg. 28, 410, P92 ondm 148 (rel. Apr. 27, 2001). 

1169 Id 

"lie Wireless Carriers also argue that 2Sl (b) (5 )  obligatcs thc Rural LECs to establish reciprocal compensation 
.arrangements with CMRS providers. CouUaq to tlic argumcots of the Rural LECs, Uic Wireless Carriers 1'421 
maintain that the indirect CMRS tnific at issue in this procccdiiig is subject l o  the reciprocal coinpensation 
requirements of 5 2S1@)(5) of tlie Act. More spccifically. the Wireless Camen note that tlie FCC has deteriiuaed tlrat 
traffic which is esclnnged between CMRS providcrs and ILECs wilhin a single MTA is subject to tlie reciproal 
compensation obligations of $ 25 l(b)(S). 1170 

1170 Id. at pp. 8-9; Citing11 C.F.R. 
A.faller of 'Torn/ Telecunrrrruni~orions S e n k w  Inc. o~al i l l los Telephone Coiriponv. Inc. 1:. ATRT ('orp., 
Men/enroronrluni. Opinion ond Order, 16 F W  Kcd 5726 (20011. 

51.701@)(2): The FCC's Local Conrpelition Order at Pi033 nndfn file 

Thc Wireless Carriers note tlial the indirccl or transiting lnKic al dispute in this proceeding is completely betwccn 
the customers of the CMRS providers and tlie Rwal LECs within a single LATA and is. tlicrcrore, by definition. subject 
to rcciprocal compensation. The Wireless Carriers maii~taiii that the only distinction betnecn tlus indirect [*431 traffic 
and direct (raIfic which is routcd tluough intcrcarricr facilities bctween the CMRS providcrs and the Rural LECs is that 
Uic indirect tmllic at issue in this proceeding is tniiisported aiid tenuinated in part by another ILEC's facilities. Under 
siicli circutnstaices, Uie Wireless Carriers iliainlain th:it lhe FCC has ruled that reciprocal coiilpcnsatioli ralhcr thul 
access applics. 1171 

071 Id. at pp. 9-10; Cilinp Trxcuni. Inc.. &h/a Indlnnn 11. Heil,lrlontic Corp., dh la  1,krizon C'~~~in f~n i~a l io i~ . s ,  
FCC 01-317, at PP6-10 (Nov. 26. 2001) ( " T e m d ' ) .  

n i e  Wireless Carriers fiinlicr dispute the R i d  LEC positioii Uiat the Rural LECs are required 10 enter into direct 
intcrconnection agrceinents with CMRS providers, but arc not required to ciitcr into reciprocal compensation 
arrangenicnts for indirect trailic. n i e  Wireless Carricrs maiataiii Illat such a distiiiction under thc Telecoiii Act is devoid 
of any support and is in defiaiicc of the FCC's holding that siiiall ILECs "have a duh to establish reciprocal 
coinpeiisation mngeiiients" [*14] with other ILECs and CMRS carricrs. 1172 

1172 Id. at p. IO: (';ling Local Cmiperition Order at PIOJS. 

The Wirelcss Carriers note that the FCC's tules apply gerieralll- to "transport and tcnniilatioo of local 
tclcconuuunicatioiis traffic" and makc no distinctions bclwcn "direct" or "indirect" Irafic as intimated by the Rural 
LECs. The Wireless Carricrs accordiugl? asscn tllat the FCC's ruler support their position lllnt 8 25 I@)(S) applies to all 
f o r m  of interconnection covered by $ 25 1(:1) - (c) of tlie Tclccoin Act including iiidirect iiitcrconneclioii. 1173 
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Tlie Wirclcss Carriers further maintain Ihat tlic FCC has specifically addressed the issue of indirect interconncclion 
betweeo LECs a id  CMRS providers by noting that "in rural settings Wircless Carriers CII elecl to delivcr CMRS 
origiiiated calls lo a large ILEC (I)piwlly a Regional [*15] Bell Operating Conipany or RBOC) for routiiig to tllc Run1 
LEC carrier." n71 nie Wireless Carriers hnlicr maintain tllat tlic FCC Ins specifically recognized a teriiuilaling JLECs 
costs for teniiiilating CMRS trailic delivered by sucli iiidircct intermuncction is subject to "reciprocal coinpensation." 
n75 

n71 Id at p. 11 : Citing [ ' ~ ( f i e d  ('nrrier ('onrpennrion Reginre at P9 I and note 148 

n75 Id:  Citing Unficdlntcrcorricr Coinpensolinn Regime a1 P91 

l l ie  Wirclcss Carriers lastly argue that tlic FCC 'and several state Commissions luve held that reciprocal 
coinpenwtion applies lo ~ R I C  that is esclwngcd indirectly through a transiting camer. According to the Wireless 
Carricrs. the FCC recogiiized in the Texcom dccision that wlierc two carriers escllange trailic indirectly via a third 
party, tlic FCC's rules do not provide for the intermediate tmisii camer to collcct reciprocal compensation. but such 
rcciprocal coinpensatioii niles do apply between the originating and teriiunating carrier. 1176 Specifically, the [*161 
Wircless Carriers maintain that the FCC licld in the Texcoia case that while tlic "reciprwal compensation rules do not 
provide for such conipensalion lo a transiting carrier." those "rules (do) provide a meclianisni for a lcrlninating can'icr. 
.._ to recover from originaling carriers tlic cost otthe facilitics a1 issue.*' 1177 

n76 Id at p. 12: Citing the Tcxcorti Decision at P4. 

n77 Id. 

According to the Wireless Camcrs, 0 t h  state Conuiussions such as thc Coiiiniission i n  Oklahouw liave reviewed 
the issue of direct versus indirect interconnection and llilve coiicluded that "Each camer uiusl pay each other's reciprocal 
compcnsation for all intra-MTA traffic whether the carriers arc dircctly or indirectly coIulected. reg,udcss of an 
intennediaq carrier.'' 1178 The Wireless Carriers accordingly iiwiiitain that tlic Rural LECs' claim that the Telecoiii Act's 
$ 251 reciprocal compensation obligations apply only to "dircct ititcrcoiiiieetioli" between lhc uetnorks of two carriers 
is thus demonstrably false. 1179 

1178 Id. a1 p. 12: Citing Inti?rlncuton) Order. Applicotioit oJ,Suutlnrestern Bell Wrdess, LL('J?>i',4rbirratioii 
under rhe Telecniiiniiinicatio,a.Ict of 1996. Order No. 466613, at 4 (Okla. P.U.C. Aug. 9. 2002). [*471 

n79 Id at p. 13. 

IV. THE ORAL ARGUMENTS 

Pursuant to a Joint Petition filed on October 10. 2001, the Wireless Camers souglit oral argument regarding (lie 
issues presented by the parties to this cause. Tlie Conuiiission granted said oral argument request and afiorded Ilie 
partics the oppomuiity 10 arguc their points before the Coniinission. Tlie Ordcr establishing the oral argument in 
question for Deccinber 2, 2003 was entered on No\cmber 14. 2003. The Rural LECs. tlic Wireless Carriers. BellSoutli 
a id  AT&T and appeared on Deccniber 2. 2003 and presented oral argument. The panies did not requcst peniussion to 
submit briefs following om1 argiuiicnt and llic Commission did not require tlie parties to do so. 

V. FINDINGS AND CONCLUSIONS 

One of the fiiiidauiciital principles of utility la!\ is tlic notion that utilities Iiwc tlic constitutioiLz1 right lo ii fair and 
reasonable return OII their iiivestiiieiit. 118U 111 hct. this Coiiunission has a legal rcsponsibilit! to cnsure that the facilities 
in wlucl~ utilities linve inwted  are not utili7.cd in ;I iii;iiuicr 11x11 is coiifiscnton to the u t i l i h  ill questioii. 1181 It [*.I%] is 
that fuidameutal coiiccpt thx drives OUI dccisioii i n  this c:nisc. 
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1180 T@et v. Southern eo.. 967F.M I483 ( I l l h  C;r, 1992). 

1181 .Sniilh 1'. Illinois B d l  Tclephom (.'onrpnnv, 270 U T .  587, 591-592. 46 S 0. 408, 70 L. Ed 747 ( I  921). 

It i s  undisputed in tlie foregoing pleadings that the Wireless Gxriers are indirectly lcniuiwting CMRS tramc on tlic 
nctworks of  tlie Rural C'uTcrs o\'crco~~inioii facilities opcnlcd by BellSouth. It i s  also undisputed tliat tlie Rural LECs 
incur costs in teniunating such traffic. Pcrlwps of eveii more iiitcrest i s  the fact that the Wireless Carriers lwve not 
cliallenged the genenl claim of the Rural LECs that a substantial portion of the iiidirect CMRS tmffc at issue i s  bciiig 
teniiinated by the Rural LECs without coiiipensatioii at present. 

Tlic Wireless C'xriers do inaintain, however, tliat they havc bccn. and continue to remain. ready, willing and able to 
negotiale reciprocal compensation mngenienls [*49] Cor the iiidircct CMRS t r m c  i n  question. The Wireless Carriers 
in fact assert tlmt the tariK provisions w l u c l i  tlie Rural LECs seek to enforce with respect to the indirect CMRS traffic at 
issue coiitravene the comprehensive sclieiiie set fonii by the Telecom Act for tlic adoption of interconnection 
agreements aidlor reciprocal coinpetisation amiigemcnls for such traffic. The Wireless Carriers have indeed raised 
what appez lo be coiiipelling legal argllinciits with rcspcct to tlic requirenients imposcd by tlic Telecom Act on 
incumbent low1 exchange carriers sucli as the Rural LECs with regard to tlic ncgotiation of iiitercoiuiection agreeinelits 
aidior reciprocal coinpensat ion arangemeius. 

The Teleconi Act indeed inipses a duly on each local escliange carrier at S 25 I(b)(j) lo  "establish reciprocal 
cotnpcnsation arrangeincnts for the tramport and tcniiiriation of teleconuiiunications." Additioiial obligations are 
imposed on incuiiibent local exchange carriers at 5 251(c). lii particular, 8 251(c)(l) iiiiposes on iiiciuiibeiit LECs tlic 
duty to "negotiate i n  good faith i n  accordance with $ 252 the particular teniis atid conditions of agreements to fiilfill the 
duties described ..." in S 5 25l(b)(l) - (5 ) .  Thc provisioiis )*501 of 8 $ 252(a) -- (d) provide a procedure for 
coiiipulsory arbitration in tlie event that tlic negotiations couinicnccd are uifniilfiil anid do not yield a mutually 
acceptable agreement. A mediation provision is also establislied at $ 252(a)(2). 

Notably. tl ie tenii "local escliangc canicr" as defined by the Teleconi Act at S 153(26). expressly excludes 
providers of  "comniercial mobile radio service." Since the Wirclcss Cnniers i n  this proceeding ,are luideiliably providers 
o f  commercial iiiobilc nd io  senice. they are clearly excluded froiii the Teleconi Act's definition of local esclwigc 
carriers nnd c ~ n o t  bc compelled to comply with any of the duties lliat the Act establishes for local escliange cnrricrs. 
including tlie duty to submit to co~iipulson. arbitration. Honwcr, as "telccoiiimoiicatioiis camers" pursuant to 8 
153(44) of the Teleconi Act, the Wireless Carriers can pclilioii the applicable state Coiiiniissioii to invoke the 
iiinndatory arbitmtioii provisions of  $ 252 with respect to any ILEC with wlucli they forinally initiate negotiations 
pursuant to $ $ 251 and 252. 

complicated. bowever. by the provisions [ * 5 l ]  of 3 251(0(1)(A) wlucli provide an esemption from the reqiiircments OC 
3 251(c) for mal telephone companics. Said eseiiiptioii provides tliat the requirements of $ 251(c) '"sl~lll not apply lo  a 
m l  company until (i) sucli company has received a bona fide request for interconnection. sewice. or network 
elements, and (ii) the state Conuiiissioa deternunes ... tliat sucli request i s  not unduly econoiiiically burdensome. i s  
teclinically faqsible, and is consistent with $ 254 . . "  

251(0 eseiiiption 
from all tlie provisions of B 251(c). including the requirement that tliey engage in the g w d  faith oegotiations envisioned 
for rcaching the type of agreeiiients necessaq 10 Si~llill the duties set forth at $ 25l(b)(1)(5). Tlm Rural LECs correctly 
point out. liowcvcr, that [lie Wireless Carriers have not made a S 251(0(1)(B) "bona fide request" for interconnection. 
services or network elemelits which would lrigger an assessment by t h i s  Commission regardmg tlie possible teniiiiwtion 
of tlic eseiiiption claimed by the Runl  LECs. We find iiicril i n  tlic Rural LECs' claim tlmt the subiiiission of such a bona 
fide request by [*521 die Wireless Carricrs would be a necessar?. prcrequisite to reiiioval o f  the clairncd nual 
eseniption andior m y  petition for compulson. arbitraliou piirsuant to tlic reqoirenicnts of  8 252. More particulasl~. we 
conclude tlial the esemption claimed by tl ie Rural LECs would likely have to be terininated in order for tlie Wireless 
Carriers to otlicnvise invoke the compulson arbitr;ition provisioiis of 8 252. 

In any e!'ent. il is  clcar that the power Io invoke tlic provisions of the Teleconi Act with respect to removal of tlie 
rural eseniption clainied by the Riuiil LECs and/or tlic processing o f  ;in! pctilioiis for co~iipulson arbitratioti rests 
exclusively \v i l l i  tlic Wireless Carricrs. Eyeti if the R i m l  LECs did not clailli tlic S 251(0( I) nml camer esemptiori. 

The availabilily o f  the abovedescribed statutorr. sclienle for iiegotiatioii andor arbitration i s  soiiiewliat 

In the present case. tlie Rural LECs have made kno~\n to the Wireless Carricrs their claiiii o f  a 
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the Rural LECs could not coinpcl l l ie  Wireless Carriers to negoliale and/or arbitrate with rcspccl 10 reciprocal 
cornpensation for the indirect CMRS t d i c  a1 issue bccaosc the Wireless Carriers are not local exclbangc carriers under 
the Telccon~ Act's definitious. The Wireless Carricrs are 1101. therefore. subject to tlic affirmalive obligatiolis wluch S 3 
251 and 252 iiiipose on local exchange Carriers like the Rural LECs. 

On the other hand, the Wirclcss Carriers [*S3] are telecommu~ucations carriers pursuanl to $ 153(U) a id  can thus 
undertake the measures in Ilie Teleconi Act tlmt are necessary to remove the rural exemption claimed by the Rural LECs 
and/or seek compu1sol)- arbitration pursuant IO the requirements of 8 252. It appears likely that the decision of tlie 
Wireless Carriers not to invoke the applicable provisions of tlic Teleconi Act is attributable to tlie fact that the Wireless 
Carriers are currently terniinating indirect CMRS lnfic on llic networks of the Rural LECs at no cost in  most instilnccs. 

Allhoogh tlic effons of the Wireless C(miers to infornmll) reach agreement with tlie Rural LECs regarding 
compensation for the indirect CMRS traffic at issue have bcen conimendable, those effons have conspicuously not 
extended to the fonnal actions which would have certainly triggered tlie provisions of the Telecoin Act which the 
Wireless Carriers so vigorously defend. We accordingly disagree with the contention of Ihc Wireless Carriers that strict 
enforcement of Uie tariff provisions in qucstion would supplant w d o r  circumvent the federally established 
rcquirenicnts of the Telecoin Act with respect to negotiation. arbitration and/or the establisluncnt 1'541 of reciprocal 
compensation To [lie contra~y, the Wireless Carricrs havc the clear and iuiilateral option of invoking tlic remedies of 
the Telecoin Act to address the issiies Ihey havc prcsentcd. bill llave cl~osc~i not to exercise llial option. 

Based on the foregoing. we find tlut this Commission Iias an obligalion to prcclude the Wireless Carriers from 
continuing to terminate tlie bulk of their indircct t d l i c  on the nelworks of the Rural LECs wilhout payment while the 
Wireless Carriers n u l l  their decision of whcthcr to invoke the Telecom Act's provisioiis. We find that strict enforcement 
of IIie tariNs in qucstion with respect to indircct CMRS m f i c  would ensure that the Rural LECs recei\:e compensation 
for the use of their respective networks uiilil such time as the provisions of the Telecoin Acl regarding con~pensation for 
the traflic in question are iinpleoicntcd by tlie Wireless Carriers. 

We note that fedcral colrrts Imve recognized tlie nghl of slates to ellforce lanN provisions wliich arc not inconsistent 
with the Teleconi Act. e82 In  tlus case. it is no1 the Conunission's intention lo supplallt or circunlvent the provisions of 
the Telecoin Act wliicli would likely address the issucs raiscd i n  tliis [*%I proceeding. We are merely seeking to 
provide a justified measure of relief for what we scc as a void in the Telccom Act's coverage by virtue of the status of 
the panies to this dispute. As tlie Rural LECs have repeatedly noted, any existing and/or fiilure agreements entercd into 
between the Rural LECsiuid the Wireless Carrierswill, on the date Ihat they arc approved by tlle Comnussion ptusuant 
to the applicable provisioiis of the Act. supercede tlic tariffcd rates tlmt we have dccided should be strictly enforced. 
Thus, Uie full scope of tbc Tclcconi Act's remedies reniain available to tlie Wirclcss Carriers regardless of our action 
lierein. 

nR2 Mchigm Re// Telephone Coinpm,vv. . W I ,  133 LYupp. I d  1043. 10.74 (Ed Mdi. 30011 

Based on tlie foregoing. we conclude that the previously approved tariff provisions of the Run11 LECs \vhicli 
delineate the compensation lo bc paid for leniunating traffic transparled ovcr BcllSoutli facililies pursuant to 
interconnection or resale arnngenients betwecn BellSouth ['Xi] and other teleconiiiiuiucalions providers should be 
enforced with respect to tlic indirect CMRS Ir,lffic wliicli is the subject of this proceeding. 1183 We find that our decision 
in this regard represents the course of aclion wlich is inost consistent wilh tlie public interest. convenience and 
ncccssily and is not inconsistent with the Tclecoin Act. 

1183 See Appcndix B altachcd lierelo for the specific tariff provisions of cach Rural LEC 

We further conclude that a11 additioiml iiicdialion scssion ill this cause would likely bc productive. We accordingly 
find that the parties to tlus cause should bc rcquircd to participate in  an additional. Conunission supenised iiiediation 
session to be licld on Fcbnmn Ill. 2004. in thc tilain licariiig rooin in  the Commission's Carl L. Evans Hearing Coniplcs 
i n  Montgomery. Alabama at 9 3 0  A.h.1. The panics sliall noiify tlic Comniission i n  writing of tlie in&viduals that will bc 
participating i n  tlic mediatioil sessioii by Fcbniiig 6.  200.1. Each of llie panies sliall Iieve individuals who are aulhorizcd 
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to approve 1'511 settlement tcnns in attendance at the mcdiation. In ordcr lo allow for said mediation session. the 
effectire date of this Order will be dclqcd for fom-five (45) days. 

IT IS SO ORDERED BY THE COMMISSION. 

IT IS FURTHER ORDERED BY THE COMMISSION, Tliar consistent with the above language. tlus Ordcr shall 

IT IS FURTHER ORDERED BY THE COMMISSION, That the tariff provisions discussed in this Order shall not 

IT IS FURTHER ORDERED BY THE COMMISSION. That jurisdiction in this cause is lierehy rctained for die 

DONE at Montgomely. Alabama, this 2GtIi day of Januar).. 2004. 

ALABAMA PUBLIC SERVICE COMMISSION 

Jim Sidlivan. Presidenl 

Jan Cook, Commissioner 

George C. Wallace. lr.. Commissioner 

APPENDIX "A" 

DOCKET 28988 - # 32 

DOCKET 28988 

Ardiiiore Telephone Coiiipany. Iiic. 

Blountsville Telephone Company 

Butler Tcleplione Couipaoy. lnc. 

Brindlee Mountain Telcplione Company 

Castlcbcny Teleplioiie Conipany. Ioc. 

CentiilyTel of Alabaiiia. LLC* 

Fanners [*%I Telephone Coopcrative. Inc. 

Frontier Coniniiuucations of Alabaiim. 11s. 

Frontier Communications of Lamar Count). Iiic. 

Frontier Coiiiiiiuiucatioiis of the Sooth. Inc. 

GTC. Inc.. d/b/a GT Corn 

Gnccba Total Coiiimuiiicatioiis. Inc. 

Gulf Telephone Company 

Hayneville Telephone Company. Inc. 

Hopper Telecoiiimilnicalioris Co.. Iiic. 

Interstate Telephone Coinpan! 

Millly Telephone Compiii?. Iiic. 

.Mon-Cre Telephone Coopentire. Iiic. 

Moiindville Tclcpliooc Coiiipaiiy. IIIC. 

Natioiial Telephone o i  Al:ibani:i. Inc. 

Nev Hope Telephone Coopcmtire. Iiic. 

be cffcctii,e on the forty-fifth day followiog its e n t n  and attestslion. 

be applied to BellSouth as tlie inteniiediate carrier of the CMRS InFFc at issue in this cause. 

issuance of any funher order or orders as may appear to bc just  and reasonable i n  the premises. 
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0akiir;ui Telephone Conipmy, lnc. 

Otelco Telephone, LLC (fomierly Oiieonta Telephone Coinpan], Inc.) 

Peoples Telephone Company, Inc. 

Pine Belt Telephone Company. Bic. 

Raglalid Telephone Company. Inc 

Roanoke Telephone Company, Iiic. 

Union Springs Telcplione Company 

Vallcy Telephone Coiiipany 

APPENDIX "B" 

DOCKET 28988 - # 33 

DOCKET28988 

Company Tariff Section(s) 
Gulf Telephone Company 5 200.1 Intrastate Access Services Tariff 

Ardmore Telephone Company, Inc. 5 200.1 A -- Concurs with Gulf Telephone 

Blountsville Telephone 
Company, Inc. 

Butler Telephone Company, Inc. 

Brindlee Mountain Telephone 
Company 

Castleberry Telephone Company, 
Inc. 

Farmers Telephone Cooperative, 
Inc. 

Florala Telecommunications, 
d/b/a GTC, Inc., d/b/a GT 
Com 

Frontier Communications of 
Alabama, Inc. 

Frontier Comunications of 
Lamar County, Inc. 

Frontier Communications of 
the South, Inc. 

Graceba Total Communications, 
Inc. 

company's Interstate Access services Tariff 

8 200.1 -- Concurs with Gulf Telephone 
Company's Interstate Access Services Tariff 

S 200.1 - Concurs with Gulf Telephone 
Company's Interstate Access Services Tariff 

S 200.1.A p.3 -- Concurs with Gulf Telephone 
Company's Interstate Access Services Tariff 

5 200.1 - Concurs with Gulf Telephone 
Company's Interstate Access Services Tariff 

S 200.1 -- Concurs with Gulf Telephone 
Company's Interstate Access Services Tariff 

5 200.1.A 

s 200.1 p.5 

S 200.1 p.5 -- Concurs with Gulf Telephone 
Company's Interstate Access Services Tariff 

g 200.1 p.6 

5 200.1 -- Concurs with Gulf Telephone 
Company's Interstate Access Services Tariff 
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Company Tariff Section(5) 
Hayneville Telephone Company, § 200.1 p.3 
Inc. 

Hopper Telecommunications s 200.1 -- Concurs with Gulf Telephone 
Company, Inc. Company's Interstate Access Services Tariff 

Interstate Telephone Company, § 200.1 p.2 
Inc. 

Millry Telephone Company, Inc. § 200.1 -- Concurs with Gulf Telephone 
Company's Interstate Access Services Tariff 

Mon-Cre Telephone Cooperative, § 200.1 -- Concurs with Gulf Telephone 
Inc. Company's Interstate Access Services Tariff 

Moundville Telephone Company, $3 200.1 -- Concurs with Gulf Telephone 
Inc. Company's Interstate Access Services Tariff 

National Telephone of Alabama, § 200.1 p.1 
Inc., d/b/a Cherokee 
Telephone Company 

New Hope Telephone 
Cooperative, Inc. 

§ 200.1 -- Concurs with Gulf Telephone 
Company's Interstate Access Services Tariff 

Oakman Telephone Company, Inc. S 200.1 -- Concurs with Gulf Telephone 
Company's Interstate Access Services Tariff 

Otelco Telephone, LLC § 200 -- Concurs with Gulf Telephone 
Company's Interstate Access Services Tariff 

Peoples Telephone Company § 200.1 -- Concurs with Gulf Telephone 
Company's Interstate Access Services Tariff 

Pine Belt Telephone Company, S 200.1 -- Concurs with Gulf Telephone 
Inc. Company's Interstate Access Services Tariff 

Ragland Telephone Company, Inc. S 200.1 -- Concurs with Gulf Telephone 
Company's Interstate Access Services Tariff 

Roanoke Telephone Company, Inc. § 200.1 p.1 

Union Springs Telephone Company § 200.1 -- Concurs with Gulf Telephone 
company's Interstate Access Services Tariff 

Valley Telephone Company § 200.1 p.2 
[ * S 9 J  


